
IN THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT OF FLORIDA 

 

 

KANTER REAL ESTATE, LLC,  

a Florida limited liability company,     CASE NO.:  17-5096 

        From the Final Order in 

 Appellant,       Case No.: 17-0666 CON 

 

v. 

 

FLORIDA DEPARTMENT OF  

ENVIRONMENTAL PROTECTION 

 

 Appellee. 

        / 

 

APPELLANT’S RESPONSE IN OPPOSITON TO 

SOUTH FLORIDA WILDLANDS ASSOCIATION’S 

MOTION FOR LEAVE TO FILE BRIEF OF AMICUS CURIAE 

 

 Appellant KANTER REAL ESTATE, LLC, (“Kanter”) files this Response in Opposition 

to South Florida Wildlands Association’s (“SFWA”) Motion for Leave to File Brief of Amicus 

Curiae (the “Motion”) and says: 

Lack of Timeliness 

 The Motion, filed pursuant to Fla. R. App. P. 9.370, is not timely and does not comply 

with the plain language in the Rule.  Timeliness is an appropriate ground to deny leave to file as 

an amicus.  Devon-Aire Villas Homeowners Ass’n, No. 4, Inc. v. Americable Assocs., Ltd., 490 

So. 2d 60 (Fla. 3d DCA 1985) (Seeking to file an amicus on rehearing not timely – although 

court also found timeliness aside, that, as here, “these putative amici would add nothing to our 

understanding of the issues in the case.”).  The rule by its express language presupposes that a 

person seeking leave to proceed as an amicus curiae would file its motion for leave prior to the 

filing of the party’s brief it supports.  The rule states: 
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(c) Time for Service. An amicus curiae must serve its brief no later than 10 days 

after the first brief, petition, or response of the party being supported is filed. An 

amicus curiae that does not support either party must serve its brief no later than 

10 days after the initial brief or petition is filed. 

 

In order to obtain leave, the motion would of necessity have to be filed prior to the filing of brief 

being supported is filed or if supporting no party before the initial brief is filed.  Here the SFWA 

filed the Motion four days after the brief of the Department of Environmental Protection’s (the 

“DEP”) Answer Brief was served.  The SFWA is supporting the DEP’s position.   

The DEP had in excess of 110 days to prepare and file its Answer Brief and the SFWA 

had ample opportunity to file its motion.  The SFWA states in the Motion that: “Where 

necessary, SFWA has also engaged in litigation.” [Motion at p. 2]  As a litigious organization, 

SFWA is taking every opportunity to delay the resolution of this matter.  Its motion is filed for 

the purpose of delay because of necessity it would require the Appellant to seek additional time 

to prepare and file its Reply.  Extending the time of DEP’s denial of Kanter’s permit application 

causes unnecessary costs and burdens to be incurred by Kanter due to further delay. 

Impermissive Grounds for Granting the Motion: 

Timeliness aside, the Motion indicates that SFWA seeks to provide some form of 

expertise that is outside the record of this proceeding.  It states: 

SFWA can assist this Court if this motion is granted by offering its expertise on 

how relevant contemporary environmental issues come to bear on the foregoing 

statutory criteria. [Motion at p. 6] 

  

It was not a party below and made no appearance nor presented any testimony or evidence on the 

record of its “expertise” that could have stood for cross-examination or a testing of relevance or 

credibility.  Nor does it define or explain what is referred to as “relevant contemporary 

environmental issues.”  Dade County v. Eastern Air Lines Inc., 212 So. 2d 7 (Fla. 1968) (an 

amicus is prohibited from seeking to inject matters that are “dehors the record”).  Acton v. Ft. 
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Lauderdale Hosp., 418 So. 2d 1099 (Fla. 1st DCA 1982) (Amici do not have standing to raise 

issues not available to the parties, nor may they inject issues not raised by the parties.).  SFWA 

proposes raising information that is outside the record and issues unrelated to those raised by the 

parties.  

 As to other portions of its Motion, SFWA’s Motion to file an amicus curiae brief at this 

time is an attempt at further delaying the resolution of this permit challenge and is an attempt to 

act as a “putative amici (that) would add nothing to our understanding of the issues in the case.” 

Devon-Aire Villas, 490 So. 2d at 68. An amicus cannot use the vehicle of an amicus curiae brief 

to further extend argument raised by a party beyond the 50-page limit imposed by the Florida 

Rules of Appellate Procedure.  The SFWA would seek to provide: 

information and argument concerning the “nature, character and location of the 

lands involved,” one of the criteria to be considered under Section 377.241(1), 

Fla. Stat., in determining whether an oil and gas permit should be issued for the 

proposed project sought by the Appellant. Additionally, the brief will address 

whether the Appellant’s project would be consistent the Legislature’s goals 

expressed in the Everglades Forever Act, Section 373.4592, Fla. Stat.  [Motion at 

pp. 5 & 6]. 

 

Each of these issues are raised and argued with specificity in the DEP’s Answer Brief: the 

“nature, character and location of the lands involved” are argued on pp. 14, 26, 37 – 38, and 

Section 373.4592, Fla. Stat. is addressed on pp. 11 – 13 & 23.  The apparent purpose of SFWA’s 

proposed amicus brief is to implicitly add to the 50 pages of arguments already raised by the 

DEP, giving it in effect additional pages of argument over the limit set by the Florida Rules of 

Appellate Procedure.  In Ciba-Geigy Ltd. v. Fish Peddler, Inc., 683 So. 2d 522 (Fla. 4th DCA 

1996) the Court found that practice “unfair” and rejected the motion seeking leave. 

Although “by the nature of things an amicus is not normally impartial,” amicus 

briefs should not argue the facts in issue. Strasser v. Doorley, 432 F.2d 567 (1st 

Cir. 1970). In the present case one of the amicus briefs appears to be nothing 

more than an attempt to present a fact specific argument of the same type as is 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970120416&pubNum=350&originatingDoc=I540c96180e6f11d9bde8ee3d49ead4ec&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970120416&pubNum=350&originatingDoc=I540c96180e6f11d9bde8ee3d49ead4ec&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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contained in the appellants’ 50 page brief. Since the parties are limited as to the 

number and length of briefs, amicus briefs should not be used to simply give one 

side more exposure than the rules contemplate. We therefore deny the motion to 

file an amicus brief on behalf of the Florida Chamber of Commerce. 

 

 Appellant previously had taken no position on the filing of an amicus curiae brief by the 

SFWA; however, that was before the filing of the current motion.  Upon review of the lack of 

timeliness and the substance of the current Motion, Appellant objects to and opposes granting 

leave to file the amicus curiae brief by the SFWA for the reasons stated herein. 

WHEREFORE, South Florida Wildlands Association’s Motion for Leave to File Brief of 

Amicus Curiae should be denied. 

     Respectfully submitted, 

 

      /s/ Douglas Manson     

Douglas Manson, FBN 542687 

     Brian Bolves, FBN 367079 

     William Bilenky, FBN 154709 

     Paria Shirzadi Heeter, FBN 99158 

     Christine Senne, FBN 29541 

     MANSON BOLVES DONALDSON VARN, P.A. 

     109 N. Brush St., Suite 300 

     Tampa, FL 33602 

     P: 813.514.4700 

     F: 813.514.4701 

     Counsel to Appellant 

 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that the Response In Opposition to South Florida Wildlands 

Association’s Motion for Leave to File Brief of Amicus Curiae has been electronically filed 

with the First District Court of Appeal, 2000 Drayton Drive, Tallahassee, FL, and a copy has 

been furnished by electronic mail to the following on this 15th day of August, 2018:  

 

Jeffrey Brown, Esq. 

Department of Environmental Protection 
Adam Abraham Schwartzbaum, Esq.  

Jamie A. Cole, Esq. 
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3900 Commonwealth Blvd., Mail Station 35 

Tallahassee, Florida 32399 

jeffrey.brown@dep.state.fl.us   

anne.willis@dep.state.fl.us  

Attorney for Appellee Department of 

Environmental Protection 

 

Weiss Serota Helfinan Cole & Biennan  

200 East Broward Boulevard, Suite 1900  

Fort Lauderdale, FL 33301  

aschwartzbaum@wsh-law.com  

jcole@wsh-law.com 

msarraff@wsh-law.com  

szavala@wsh-law.com 

Attorneys for Appellee City of Miramar 

 

Michael Christopher Owens, Esq.  

Rocio Blanco Garcia, Esq.  

County Attorney’s Office 

Government Center 

115 South Andrews Avenue, Suite 423  

Fort Lauderdale, FL 33301  

mowens@broward.org  

rblancogarcia@broward.org 

Attorneys for Appellee Broward County 

 

Roy D. Wasson, Esq. 

Wasson & Associates, Chartered 

Courthouse Plaza – Suite 600 

28 West Flagler Street 

Miami, FL 33130 

roy@wassonandassociates.com 

e-service@wassonandassociates.com  

Counsel for Amicus Curiae 

 

Mara Shlackman, Esq. 

Law Offices of Mara Shlackman, P.L. 

757 SE 17
th

 Street, PMB 309 

Fort Lauderdale, FL 33316 

mara@shlackmanlaw.com  

Co-Counsel for Amicus Curiae 

 

 

 

 

/s/ Douglas Manson     

Attorney for Appellant  
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